BC Synod Council Proposes Taking Ultimate Control of Congregation’s Property in New Model Constitution  
A new “Model Constitution and Bylaws 2008” for Synod congregations will be presented to the upcoming BC Synod Convention, April 17 – 20, 2008 (2008 BC Synod Book of Reports (“BOR”) Pages J23 – J41).  Among the many significant proposed changes to existing congregational constitutions is the amendment of the following Section to Bylaw 3 regarding all property owned by a congregation.  
Section 7. Should this congregation desire to sever its relationship with the ELCIC, as

provided in Bylaw 3, Section 6, the property owned by this congregation shall, prior to such event occurring, be transferred to the British Columbia Synod at a nominal consideration and the officers of this congregation shall do all things necessary to give effect to this provision.  (BOR J28)
The following existing ELCIC documents present the current ELCIC policy on congregational property.

ELCIC Constitution  

Congregational Property Provision

The BC Synod Model Constitution proposal is in direct conflict with the current Constitution of the ELCIC and the ELCIC Model Constitution.  The Constitution of the ELIC states: 

Article VI, Section 2. Each congregation shall operate in accordance with its constitution, owning its property,….(www.elcic.ca/Resources/Constitution.cfm)
At the present time there appears to be no other official approved ELCIC documents that limits or restricts a congregation from owning and controlling its property either as a member of the ELCIC or if the congregation decides to leave the ELCIC.  In fact, the ELCIC Model Constitution for Congregations (www.elcic.ca/docs/ModelConstitutionForCongregations-2006.pdf) specifically addresses the issue of congregations leaving the ELCIC in Article VI, Section 6 as follows:  

Section 6. Should the congregation desire to sever its relationship with the ELCIC, they shall notify the synod bishop. This decision shall require a two-thirds majority vote of all voting members present and voting at a legally called and conducted meeting. Such a decision shall not be effective until the bishop has been notified and until the initial action has been ratified by a two thirds majority vote at a subsequent legally called and conducted meeting held not less than ninety days after the first meeting.
There is, at present, no requirement to leave all congregational property to the Synod or ELCIC office if a congregation leaves the ELCIC.  Several congregations that have left the ELCIC and have retained ownership of their property without any legal obligation to provide any Synod or ELCIC organization with any portion of their congregational property.    

Internal Inconsistency in BC Synod Congregational Constitution

The proposed BC Synod Constitution is internally inconsistent since Bylaw 3, Section 2 and 4 states the following (BOR – J27):

Section 2. This congregation claims for itself all the rights and privileges and accepts all the duties and obligations connected with being part of the ELCIC. In so doing this congregation recognizes the constitution, bylaws and enactments of the church and of the synod as having governing force in its life.

Section 4. This constitution and bylaws and all amendments thereto, shall be transmitted to the synod for review to ascertain that none of its provisions is in conflict with the constitution and bylaws of the ELCIC or with the synodical constitution and bylaws.

Therefore, Sections 2 and 4 of Bylaw 3 are not consistent with Section 7 of Bylaw 3, since the ELCIC constitution and bylaws do not include any provision that all church property become the property of the synod should a congregation wish to leave the ELCIC.  Adoption of the BC Synod Model Constitution by a congregation would be invalid since this proposed constitution is in violation of the ELCIC Constitution and Bylaws since the ELCIC documents do not require a congregation to transfer its property to a synod when it leaves the ELCIC.
.
Eastern Synod Council Attempt to Control Congregational Property in 2006
At its 2006 Synod Convention, the Eastern Synod Council presented the following motion to encumber all congregational property, and take possession of all congregational property in the event that a congregation wished to leave the ELCIC:

Excerpt from the Minutes of the Eastern Synod Convention July 5 – 9, 2006 Page 1-10 (www.easternsynod.org/docs/2006synod/01-Assembly%20Proceedings.pdf)
.  
MS that Article VI, Section 10 be amended to read: 

To delete: 

A congregation which has ceased to exist or whose membership has so diminished in numbers as to render it impossible or impractical for the congregation to function according to its constitution and bylaws shall, after consultation with any remaining members, be deemed by the synod of which it was a part to be defunct. The synod through the synod council shall appoint trustees, including where feasible former members of the congregation, who shall take charge and control of the property of said congregation to hold, manage and convey the same on behalf of this synod. 
Replace with: 

Each congregation shall include in its bylaws or constitution a provision that in the event of its disbanding or ceasing to exist or its membership having so diminished in numbers as to render it impossible or impractical for such congregation to function according to its bylaws or constitution or such congregation wishing to amalgamate or join with any body of persons whether incorporated or not or such congregation being desirous of withdrawing from or severing its ties with the Evangelical Lutheran Church in Canada or such congregation no longer adhering to the Confession of Faith of the Evangelical Lutheran Church in Canada then upon the occurrence of any one or more of the foregoing events, and notwithstanding anything to the contrary in the congregation’s constitution or by-laws, any and all property (including but not limited to real property) owned by that congregation, or owned or held by trustees on its behalf if the congregation is not incorporated, shall, prior to such event occurring, be transferred at a nominal consideration to the synod of which that congregation is a part and the officers of any incorporated congregation or the trustees of any unincorporated congregation shall do all things necessary to give effect to this provision. If the congregation has no officers or trustees who are capable of giving effect to the foregoing, the synod, through the synod council, shall, if necessary, appoint officers or trustees who shall take charge and control of the property of the said congregation and transfer ownership of the same to the synod.

ES 06-04 MSC that the proposed amendments for Article VI Section 10 and Section 11 be referred to Synod Council for further reflection and consideration. 

Section 11 was not on the floor for debate but is included below for reference to the above motion.

Each congregation shall also include in its bylaws or constitution a provision that in the event it wishes to sell or otherwise dispose of, or encumber, or grant a lease of three years or more, or a series of leases extending in aggregate for three years or more, over any of its real property, it shall not be entitled to do so unless it has first obtained the prior written consent of the synod of which it is a part, to the proposed transaction, which consent may be withheld by the synod acting in its absolute discretion. In the event that the synod grants its consent to the proposed transaction, it shall be entitled to impose such conditions thereon as it shall in its absolute discretion deem appropriate, including conditions as to the manner of dealing with any proceeds of the said transaction. 

To the credit of the Eastern Synod Council, they at least had the honesty and integrity to present their initiatives regarding congregational property as motions for debate by the convention.  The motions included the sections of the existing Model Constitution that were removed and indicated the proposed new wording.  Sadly, the BC Synod has adopted a different approach by presenting this significant policy change as a one line change in the 18 page Model Constitution located in Appendix J.
2007 ELCIC National Convention Motion Related to Congregational Property

At the 2007 ELCIC Convention a motion regarding congregational property was presented by Lutheran Church of the Cross, Calgary, AB.  The Committee on Reference and Counsel opposed the debating of this motion on the Convention floor, but the Convention overruled the Committee and voted to consider the motion.  The motion passed on first reading.  Since Administrative Bylaw amendments require 2 votes, separated by at least 24 hours, the motion came to the ELCIC convention floor on the next day. Maaike Froelich a member of ELCIC National Church Council announced to the Convention that the strong negative response to the Eastern Synod Council’s congregational property motion eliminated the need for this motion.  She also objected to the passage of the motion since there were a number of unanswered questions relating to passage of the motion such as potential pension liabilities and other issues.  The convention passed the following motion NC-07-42 (www.elcic.ca)

NC-07-42 MS concerning motion #4 that this matter be sent to NCC for research, review, and

recommendation to the 2009 Convention. Carried.

4. That this convention amend the Administrative Bylaws-Evangelical Lutheran Church in Canada by adding the following section:

Part II section 7 Except for the provisions of Article VI, Section 9 of the constitution of this church, this church, including any Synod of this church, cannot take any action that transfers, encumbers, or establishes any control over any asset (including real property) owned by a congregation, except by the provisions of the Congregation’s Constitution

The ELCIC National Church Council is still in the process of “researching, reviewing and recommending” action regarding a motion that is in direct opposition to the Model Constitution presented by the BC Synod Council regarding congregational property.  To implement a Model Constitution that conflicts with a motion passed by the ELCIC National Convention is not proper or conducive to good order in the church.  

Reasons to Support the Control of Congregational Property by the BC Synod 

There is no explanation as to why the BC Synod is suddenly attempting to gain control of property owned and paid for by individual congregations.  Neither the Bishop’s Report (BOR A1 – A7) or the Report of Synod Council (BOR C29) mention the proposed significant change in policy regarding congregational property.  Without a formal written rationale from Bishop Preibisch or the BC Synod Council for the change in policy it is difficult to determine why the BC Synod would propose such drastic action involving millions of dollars of congregational assets.  Although it is impossible to determine exactly what logic BC Synod Council used in order to justify the proposed policy change, the following list outlines some reasons that may have guided the BC Synod in its proposal to obtain control of congregational property.
1. Prevents Congregations from Leaving the BC Synod – By passing the new Model Constitution, any congregation that desires to leave the ELCIC would have to leave all assets (including real property) with the BC Synod. Given the financial costs of starting a congregation with no financial assets, it is likely that the possibility of any congregation leaving the ELCIC would be reduced to nil.  Effectively, the Synod would acquire control of a congregation’s property since the costs for a congregation to leave would be prohibitive. 

2. Forces Congregations to Passively Accept the Theology and Practices of the Synod – If the Model Constitution passed it will be virtually impossible for the congregation to leave, therefore the congregation will be forced to implement any policy of the Synod or ELCIC.  For example, there would be no need to have a “local option” on any controversial issues such as same-sex blessings, since congregations could not leave no matter how heretical the policies imposed by the Synod and/or ELCIC on congregations.

3. Increases the Resources Available to the Synod – If passed, the Model Constitution would give the BC Synod effective control of all congregational property, the BC Synod would be free to impose whatever financial commitments on the congregations that the Synod deems to be appropriate.  In the Anglican Church of Canada (“Anglican Church”) where the Diocese (equivalent to an ELCIC Synod) owns all congregational property, each congregation is forced to remit 25% of all offerings to the Diocese.  The BC Synod could adopt such a plan in order to increase the flow of resources to Synod office.  Another alternative would be to require a certain minimum contribution e.g. $ 25,000 annually from each congregation.  As members of the Synod, each congregation could likely be required to remit whatever economic resources are required or demanded by the Synod.  If the congregation decided to leave the ELCIC, due to the demands of the Synod, they would leave without any property, since it would be transferred to the BC Synod.

4. Consolidates Economic and Theological Authority in the BC Synod Offices – With the control the property, the BC Synod could significantly increase the size and scope of its operations, since it would have much greater theological and economic latitude than at present.  Congregations will suffer a drastic reduction in their economic independence since their assets are ultimately controlled by the BC Synod.  
5. Control of Property by the Synod Reduces the Hurdles to a Takeover of the ELCIC by the Anglican Church  – The Anglican Church is composed of 642,000 members. The ELCIC has 175,000 members.  In the event of a combination of these two organizations, it appears likely that the ELCIC would have to conform to the Anglican Church structure.  The Anglican Church structure includes policies such as the Diocese owning all congregational property, employing (but not paying) the pastor and requiring 25% of all congregational offerings to flow to the Diocese.  It is unlikely that the Anglican Church would distribute all congregational property to individual congregations to adhere to the current policy of the ELCIC.  Rather, for a takeover to take place, control of Lutheran congregational property would be transferred to the Synods. Passage of the BC Model Constitution would give the Synod ultimate control of congregational property which would be congruent with current Anglican practice.  If the ELCIC voted to combine with the Anglican Church, a congregation would have to leave the new entity without its property if the congregation did not wish to become a member of the Anglican Church.  Most likely the entities merging would be the ELCIC National Church and the Synods.  Since the Synods ultimately control each congregation’s property, individual congregations would not have to be consulted in any takeover negotiations, since congregations could be required to join the Anglican Church if they wanted to retain use of their property.
6. Control of Congregational Property Helps Secure ELCIC Group Services Inc.  Pension Plan Liability – Church Council of the ELCIC recently effectively transferred  $ 5,550,000 of church assets to the benefit of the members of the ELCIC Group Services Inc. (“GSI”) pension plan. (www.elcic.ca/news.cfm?article=115).  Given the past history of GSI’s management of the pension plan, ELCIC Church Council’s willingness to use church assets to support the recurring deficiency in the GSI pension plan and the continued decline in benevolence offerings to the ELCIC, it seems likely that ELCIC assets will continue to decline.   Congregational assets may be the only assets remaining to be used to fund the operations of GSI.  If congregations cannot leave with their assets, the ELCIC/BC Synod could impose any number of special assessments to fund GSI operating shortfalls.  

7. The BC Synod Could Save Legal Fees When Seizing Congregational Property – The BC Synod is currently involved in legal action against a former congregation (BOR Note 10 Page D35).  Page D37 of the Auditor’s Report reveals that in 2007 the Synod spent $ 48,683 on professional fees and insurance compared to a budget amount of  $ 10,000.  Recognizing that total Regular Synod Mission support from all 55 congregations amounted to only $ 446,162 (BOR Page D24), the expenditure of over 10% of total revenue of the organization on insurance and professional fees is probably not sustainable.  It appears likely that the significant increase in professional fees is related to the BC Synod legal action against Christ the King Lutheran Church, in Surrey, B.C.,  to take possession of the congregation’s property.  If all congregations were required to relinquish all property to the BC Synod if they chose to leave the ELCIC, it would reduce and possibly eliminate the legal expenses of the BC Synod since, like the Anglican Diocese, the BC Synod could simply seize all congregational property including changing the locks of the congregation’s building and prohibiting the previous owners from entering the premises.

8. Reduction of Legal Exposure for the Bishop and Synod Officials in Legal Actions Regarding Congregational Property Lawsuits – The Synod Council’s Report to the Convention includes the following (BOR C29):

Christ the King Society, under the name of Christ the King Lutheran Church, filed a Writ of Summons on the ELCIC, BC Synod in March of 2007. They have since expanded that Summons to include Bishop Gerhard Preibisch and our treasurer Gene Blishen. This lawsuit is ongoing, and has required a large amount of time and energy by the BC Synod.

If congregations accept the proposed BC Model Constitution, it is likely that the legal exposure of the Bishop and other Synod officers would be reduced, since the BC Synod would have a stronger legal claim to congregational property compared to the current situation. Although legal exposure to the Bishop and the Synod Council members cannot be completely eliminated when the BC Synod attempts to seize congregational assets, the amount of exposure could likely be lessened if the Model Constitution was in place.
9. The BC Synod Will Have Greater Power in Deeming Congregations with Declining Membership “Defunct” and Therefore Gaining Control of Congregational Property –Bishop Preibisch in his Bishop’s Report (BOR Page A2) made the following comment:

Several of our congregations are finding it increasingly difficult to be actively in mission for others due to an aging and dwindling membership. One of our challenges is the increasing number of congregations with declining membership. Several congregations in Greater Vancouver have an average Sunday morning attendance of between 25 to 50 worshippers.

Section 5 of Bylaw 2 of the proposed Model Constitution (BOR Page J27) states the following:

Section 5. Should this congregation cease to exist or should its membership so diminish in numbers as to render it impossible or impractical for the congregation to function according to its constitution and bylaws, the synod shall after consultation with any remaining members deem the congregation to be defunct. The synod through the Synod Council shall appoint trustees, including where feasible former members of the congregation, who shall take charge and control of the property of said congregation to hold, manage and convey the same in behalf of this synod.

Of BC congregations that have submitted their attendance records, there are currently five congregations of the BC Synod that have weekly Sunday attendance of less than 26 people (BOR C23 – C28).  Three of these congregations are in the Greater Vancouver area.  If a congregation resists the judgment of the BC Synod that the congregation should cease to exist and all its property must be transferred to the BC Synod, the congregation could not save its property by choosing to leave the ELCIC.  Recognizing the increasing value of Greater Vancouver real estate, and the apparent decline in attendance at Vancouver congregations, passage of the Model Constitution would prevent the congregation from leaving the ELCIC before their property was seized by the BC Synod through the provisions of the above Section 5.  Once the congregations had adopted the Model Constitution, the BC Synod could adjust its criteria in determining if a congregation is defunct, in order to seize ownership of more congregational assets.  For example the BC Synod could decide that congregations were not viable if less than an average of 50 people attended Sunday worship services.   

10. Passage of the BC Synod Model Constitution Will Help Advance the Initiative Across All Synods to Take Control of Congregational Property – It is doubtful that the proposal of the BC Synod regarding congregational property occurred without the knowledge or consent of the hierarchy of the ELCIC.  Such a dramatic departure from current ELCIC policy involving likely in excess of                  $ 100,000,000 of congregational assets would have likely required the unofficial approval of church officials at the ELCIC head office.   Since the Eastern Synod Council’s attempt at control of congregational assets was unsuccessful, the decision may have been made to attempt to achieve the same objective by amending individual Synod Model Constitutions.  The BC Synod Convention is the first convention and is the first opportunity to attempt to change the policy on congregational assets.

11. Control of Congregational Property Enhances the Power of the Clergy and Reduces the Power of the Laity – Congregations are normally composed of one pastor and many lay members.  This means that in votes on allocation of congregational resources, the clergy have one vote compared to potentially hundreds of lay votes.  The congregation’s assets are currently controlled by the laity.  According to its Constitution, the BC Synod Council is normally composed of 50% clergy and 50% laypeople.  The 2007 ELCIC Convention was composed of 43% clergy delegates and 57% lay delegates.  For property owned by Synods and the ELCIC, the clergy have a much greater influence on its allocation than they do on the allocation of resources at the congregational level.   

Conclusion

Delegates to the 2008 BC Synod Convention and individual congregational members have a truly awesome responsibility, to choose the future direction of both the Synod organization and their individual congregations.  The property of the congregations, in most cases, was inherited from previous members or purchased with offerings from existing members.  Previous members have entrusted stewardship of the congregation’s assets to the present members.  Any change to the ownership or control of congregational assets should be completed with the greatest care and consideration, since once control of property has been transferred to another organization, such as from a congregation to a Synod, it is highly unlikely that the Synod would ever transfer the property back to the congregation.

At the present time, congregational property is owned and controlled by individual congregations.  Just as any individual can willingly give away their financial assets, congregations are free to give away assets to whomever they choose.  Acceptance of the BC Synod Model Constitution could result in the same experience many Anglicans are experiencing today.  The church building they built with funds raised solely from congregation members have been taken over by the Diocese and they have no legal right to even enter their building.              
Each delegate to the upcoming BC Convention should carefully consider which organization, the individual congregation or the BC Synod, is more likely to use the congregation’s assets to the glory of God and fulfill the command Christ gave to his followers as recorded in Mark 16:15 (NIV), “Go into all the world and preach the good news to all creation” and in Matthew 28:19 (NIV), “Therefore go and make disciples of all nations, baptizing them in the name of the Father and of the Son and of the Holy Spirit, and teaching them to obey everything I have commanded you.”  

( 
Keith Odegard, C.A.


Calgary, Alberta
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